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I Identity of Petitioner

Appellant Lisa Mullen, asks this court to review the opinion issued
by Division I of the Washington Appellate Court on October 26, 2009.
II. Courj: of Appeals Decision

A copy of the Decision is in the Appendix at pages 1-30. The
Decision is an Unpublished Opinion , No. 59388-9-1, and No. 59389-7-1,
filed October 26, 2009.

Petitionér requests review of pages 1-20, concerning the Brady

Violation (pages 9-20),' and Newly Discovered Evidence (page 20).
III.  Issues Presented for Review

1. Is the Court of Appeals statement “We conclude the trial court
properly denied a new trial, both because the defendants could have
obtained the evidence on their own before trial, and because the evidence
was cumulative or too speculative to be material. We affirm.” (Opinion,
pg 2) in conflict with Brady v. Maryland, 373 U.S. 83, 83 S.CT. 1194, 10
L.Ed.‘2d. 215 (1963), Where the withheld inférmation was material to the
defense and had been subpoenaed before trial?

2. Is the Court of Appeals statement “ The undisclosed evidence
was insignificant and peripheral When compared to the evidence that

- Mullen and Dean were acting without authorization when they took



money out of Frontier Ford that was not part of their pay plan.” (Opinion,
pg 19) in conflict with Brady where the withheld information was material
to the defense, and intentionally withheld by the state through the acts of
it’s retained expert witness through his involvement in a related civil
lawsuit?

3. Is the Court of Appeals statement “ As discussed above, the
evidence disclosed after trial with due diligence could have been
discovered before trial and was unlikely to change the outcome of the trial.
The trial court, therefore, did not abuse it’s discretion when it denied
Mullen’s and Dean’s requests for a new trial under CrR 7.5(2)(3).”
(Opinion, pg 20) in conflict with CrR 7.5(a)(3) where the new evidence is
the contradictory testﬁnony of the state’s rétained prosecution witness
given under oath in a separate, private matter, after he had testified in the

criminal trail, but before the criminal trial concluded?
IV. Statement of the Case

Appellant Lisa Mullen was the Bookkeeper/Comptroller at the
Ford new car dealership (“Frontier Ford”) located near Anacortes,
Washington starting in 1993. RP 1/18/06 p. 132. In 2002, the

dealership’s owner, Ron Rennebohn, accused Mullen of stealing money



from the dealership, and reported the ‘theft” to the City of Anacortes

Police Department. RP 1/5/06 p. 71.

Four years after the alleged crimes were reported, during January
2006, Mullen and a co-worker at Frontier Ford, Kevin Dean, were tried in
Skagit County Superior Court. They both were convicted by the jury of
theft in the first degree, and related counts. RP 2/7/06 p. 2. The dollar
amount of the alleged theft was not determined by the jury. Prosecution
testimony suggested that accounting irregularities may exceed $1,000,000,
but neither a specific list of transactions nor any claim of exact amounts
was testified to as constituting “theft” by either Mullen or Mr. Dean. RP

1/25/06 p.181-183.

Mullen acknowledged all of the alleged “irregular” transactions
presented at trial, and prbvided explanations. RP 1/31/06 p.118-165. First,
Mullen testified that all of the transactions were performed under the
aﬁthority and with the knowledge of business owner R. Rennebohn,
including transactions that directly beneﬁted Mullen. RP 1/31/06 p.119.
Secondly, Mullen testified that the'bookkeeping methods and accounts,
including the “irregular transactions”, were either created by or known to

the businesses outside accountant/CPA during the time period in question.



That accountant/CPA was Rick Rekdal, who was also Mr. Rennebohn’s
personal accountant/C?A . RP 1/31/06 p.126-129.

The State’s case against Mullen (and, by association, Mr. Dean)
was based on the “Expert” testimony of an accountant/CPA hired by the
State to prepare summaries, and whé then testified to “irregular” transfers
and/or procedures used by Mullen. That “Expert”, paid over $230,000 by
the State, was none other than Frontier Ford’s former CPA, Mr. Rekdal.
RP 1/5/06 p.87, 1/30/06 p.94-95, CP 4495-4505.

What the jury was not told was that dpﬁng 2004, after being hired
by the State to prepare summaries and to testify as an expert for the
prosecution, with the permission of his clients Frontier Ford and Mr.
Rennebohn, Mr Rekdal terminated his professional relationship with both
Frontier Ford and R. Rennebohn after discovering financial misstatements
by both. CP 5389, 5576, 5587-88. By that time, however, R. Rekdal
working for Frontier Ford had prepared and submitted on behalf of
Fronﬁer claim documents requesting insurance coverage for the alleged
employee “embezzlement” as charged against Mullen and Dean. CP 6477

With this criminal case pending, during Decembef 2004 Peninsula
Auto World, Inc., dba Frontier Ford filed in King County Superior Court a

civil matter for damages alleging malpractice by Clothier & Head, P.S.,



the professional -service corporation/CPA firm where Mr. Rekdal was
employed as a partner. CP 6795-6801.

Unknown to defense counsel for Mullen or Dean, or apparently to
the prosecutor at the time, in April, 2005 thg parties to the King County
litigation entered into a Stipulated Protective Order, approved by Judge
Armstrong, that prohibited the disclosure of discovery and/or documents
related to the dispute between th¢ parties. CP 4756-4762. Both Mr.
Rennebohn and Mr. Rekdal were bound by the terms of the Protective
Order even though they were not named individually in the lawsuit. CP
4756-4762.

The King County civil matter centered directly around the
allegations of embezzlement asserted against Mullen (and Dean), with
Frontier alleging that Rekdal had breéched his professional duties by not
“discovering” the irregular accounting practices allegedly used by Mullen.
CP 6795-6801. As later admitted, Rekdal had personal although
confidential knowledge of Rennebohn’s direct involvement and approval
of the practices, and Rekdal was or became aware that Rennebohn was
‘beneﬁting from the f)ractices and under reporting taxable income. Rekdal
asserted this information as a defense to Frontier’s claims.

The criminal trial commenced on January 5, 2006. RP 1/5/06 p. 68.



Mr. Rennebohn, the complainant and “victim” of the alleged theft,
testified for the prosecution on January 18, 19, 20, and 23. RP 1/18-
1/20/06 & 1/23/06. Mr. Rekdal, the State’s expert witness and Mr.
Rennebohn’s/Frontier Ford’s CPA during the entire time periods of the
alleged theft, testified for the prosecution on January 24, 25, 26, 27, and
30. RP 1/24-1/27/2006 & 1/30/06. The State rested on January 30, 2007.
RP 1/30/2006 p. 106, lines 4-5.

Unknown to defense counsel during the criminal trial (or to the
Court) during those days of testimony, the corporate entities for the two
primary witness’s were facing motions to compel, for sanctions, and for
dismissal in the King County civil matter. The stakes were high. CP 5968-
5973.

On January 6, 2008, Rekdal’s counsel filed their motion to compel
and for sanctions against “Frontier”, or Rennebohn, with a hearing ciate of
January 17, 2008. CP 5968-5973. Further pleadings were filed 1/13; 1/17;
and 1/18 — all under seal. CP 5965-66. Judge Armstrong granted the
motion, in part, on 1/17 but filed and provided it to the parties on 1/19—
while Mr. Rennebohm was testifying in the criminal matter. CP 5968-
5973. Sworn answers were due from Frontier / Rennebohn in 5 days, or
barred. Apparently in response, Frontier’s counsel served a mnotice of

deposition and document subpoena on Rekdal on 1/26 — while Rekdal was



testifying in the criminal matter — for a deﬁosition to be taken on
1/31/2008. CP 5577-5580.

For the weekend of 1/28—1/29, the prosecutor allowed Mr. Rekdal
to borrow and “produce” to Frontier's counsel all of the State’s exhibit
notebooks, while Mr. Rekdal was still under oath and testifying as the
State’s expert witness. CP 5579. Mr. Rekdal was finally dismissed on
January 30, only to be deposed the next day by Frontier’s counsel. 1/30/06
RP 27; CP 6466-6531.

Mr. Rekdal’s defense deposition testimony given on 1/31/2006 —
while the criminal trial was continumg+diffefed significantly from his
expert testimony at trial for the prosecution. CP 6466-6531. Most
significantly, in the deposition he described in detail his actual knowledge
of Mr. Rennebohn’s sign-iﬁcant involvement in the “irregular” transactions
used by Ms. Mullen at Frontier Ford for many years. CP 6466-65 31:

Lisa Mullen commenced testifying in her own defense to the
criminal charges later on the same day—January 31, 2006. RP 1/31/06
p.117. In what is one of those unexplainable twists of fate, her testimony
matches many of the same disclosures made by Mr. Rekdal during his
concurrent defense deposition offéred against the civil claims of Mr.
Rennebohn. RP 1/31/06 p. 120, 160; CP 6466-6531. Mr. Rekdal could

not have heard Ms. Mullen’s defense testimony at the time he testified in



the January 31, 2006 deposition, as she did not even take the stand until
later in the day. RP 1/31/06 p. 117.

Unfortunately, the jury did not get to hear Mr. Rekdal’s defense
testimony, as he was already dismissed, but instead was limited to his
expert testimony acting as an agent of the State. RP 1/24-1/27/06 &
1/30/06. In Mullen’s criminal trial, Mr. Rekdal’s testimony was contrary
to and in opposition with Mullen’s fa;:tual testimony. While testifying in
defense of himself, under a Stipulated Protective Order, Mr. Rekdal’s
factual testimony corroborates Ms. Mullen’s testimony. CP 6466-6531.

The trial ended on February 6, 2006. RP 2/06/06 p.118. The jury
returned a guilty verdict the next day, February 7, 2006. RP 2/7/06 p. 2. In
a second twist of fate, Frontiér’s counsel continued with the deposition of
Mr. Rekdal on that very day, February 7, 2006. CP 6560-6601. Again,
~ under RCW 18.04.405(2), Mr. Rekdal continued to reveal ‘his factual
knéwledge of Mr. Rennebohn’s direct involvement in the “irregular”
accounting practices at Frontier Ford that underlay the testimony by both
Rennebohn and Rekdal against Mullen. CP 6560-6601.

For a number of unrelated reasons, the sentencing hearing for both
Lisa Mullen and Kevin Dean was delayed until 5/19/ 2006. RP5/19/06 p.2.

During the time between February 7 and May 19, there was

tremendous activity in the Frontier vs. Clothier & Head civil matter. Trial



was scheduled for June 6, 2006. CP 4866-6696. After depositions and
additional discovery, coupsel for Clothier & Head (Rekdal) filed a motion
for summary judgment on March 30 with the hearing schedﬁled for Aprﬂ
27, 2006.. All moving papers and supporting evidence was filed under
seal. CP 4866-6696. The supporting evidence included the deposition
transcripts of Mr. Rekdal from 1/31/2006 and 2/6/2006.

Judge Armstrong denied the motion on April 27, 2006. CP 6653-
6655. The parties proceeded to a mandatory settlefnent conference on
May 6, 2006.  The parties then reached a confidential settlement, and
agreed to dismiss the matter. RP 5/19/06 p.7; CP 4866-6696. All of the
discovery and factual documentation filed under seal concerning the
motion for summary judgment was required to be destroyed.

Defendant Dean somehow learned of the settlement, and traveled
to the King County Courthouse to review the file. RP 5/19/06 p.5. On or
about May 12, just days after the confidential settlement and less than a
week before the senteﬂcing hearing, Mr. Deaﬁ was provided access to the
case file by the Court Clérk and was able to copy certain documents. RP
5/19/06 p.7. Those documents revealed that witness’s Rekdal and
Rennebohn told very different storiés in the lawsuit between themselves
than they did as witnesses for the prosecution in the criminal matter

against Mullen and Dean.



Relying on the information discovered in the King County court
file, defense counsel moved to contiﬁue the 5/19/2006 sentencing hearing,
and subsequently filed motions for ;1 new trial and/or to dismiss.
Arguments were held on November 15, 2006. RP 11/15/06 p.1-84. After
review, the motions were denied by the Court. CP 7182-7184. Sentencing
was held on December 11, 2006. CP 7199.

The civil case documents revealed the existence of c;ritical defense
documents, which had been specifically subpoenaed before trial by
Mullen’s counsel but withheld from production. CP 6657, 6658, RP
2/2/2006 pg 6,7.  These documents, including ‘“PIPI” loan documents,
Mullen’s employmeﬁt agreement concérn'mg health insurance
reimbursement, and detailed Clothier & Head billing records, all
collaborate Lisa Mullen’s explanation and defense, and if available during
trial would have provided a basis to 'both cross examine and impeach both
Ron Renneboﬁn and Rick Rekdal.

V. Argument

A. Why Review Should Be Accepted

Lisa Mullen adamantly denies any criminal wrongdoing. RP
1/31/2006 p.119. A high school educated bookkeeper, she was trained by
Rick Rekdal and worked under the instruction of Ron Rennebohn. Her

daily activities were open to the continuous inspection of both Mr.
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Rennébohn, the business owner, and Mr. Rekdal, an outside CPA who
provided sérvices to both Frontier Ford and to Mr. Rennebohn. At trial,
Ms. Mullen did not take advantage of the “fifth”, but instead openly
testified to her activities, instruction, and authorization. Understandably,
however, without collaborating evidence and without evidence to impeach
Mr. Rennebohn or Mr.‘ Rekdal the jury choosé to believe the prosecution.
During closing, the prosecutor took the opportunity to mock Ms. Mullen,
pointing out that she had no collaborating evidence or documents to back
up her story. RP 2/6/2006, pgl17.

For good reason. The collaborating evidence, subpoenaed before
trial, had been concealed by both Rennebohn and Rekdal thru the tool of
an agreed protective order entered into in an overlapping civil lawsuit
between the >two.

B. Legal Argument

The Appellate Court’s Opinion has two fundamental flaws: 1) It is
inconsistent with the factual record, and, 2) its legal analysis is contrary to

precedential Supreme Court law.

1._THE APPELLATE COURT’S OPINION IS INCONSISTENT
WITH THE FACTUAL RECORD IN THIS CASE

11



The Coﬁrt’s opinion incorrectly states Mr. Rekdal’s role in
the State’s case. The Court states in the second paragraph of the Opinion
that “the company’s former accountant [Mr. Rekdal] provided testimony
that helped establish the amount of .money taken out of the company for
“nonbusiness purposes.” Opinion pg. 2. Mr. Rekdal didn’t “help”; he was

the investigator in the case, he serv'ed as the detective in the case, and it
was his work and his testimony (which consisted mostly of his opinions)
that was used to establish the State’s case.

The Court also failé to acknowledge that some of the withheld
evidence was subpoenaed either directly or indirectly by Ms. Mullen.
Some of the withheld evidence was subpoenaed by the defense- billing
records and PIPI as well as all evidence helpful to the defense.

The Appellate Court also incorrectly frames the issue for review as
simply whether the trial court properly denied a new trial. Opinion pg. 2.
The alleged error was not just whether the trial court properly denied a
new trial, but whether a Brady violation was committed by the State when
‘it withholds evidence that (1) contradicts the State’s evidence at trial; (2)
undermines the credibility of the State’s main witnesses; and (3)

corroborates the defense case.

12



2. THE APPELLATE OPINION’S LEGAL ANALYSIS IS CONTRARY
TO THE WELL ESTABLISHED BRADY LINE OF CASES FROM THE
US SUPREME COURT

A. Under the Brady Line Of Cases, Non-disclosure Is Not
Excused By Speculation That The Defendant, Ms. Mullen,
Mayv Have Discovered The Evidence On Her Own.

The Appellate Court concludes that no Brady violation occurred in
this case because the Appellate Court believes that Ms. Mullen could
have/should have discovered the information on her own. Opinion at 11.
The Court cites State v. Thomas, 150 Wn.2d 821, 851, 83 P.3d 970 (2004),
(which in turns cites to In re the Personal Restrain of Benn, 134 Wn.2d -
868, 952 P.2d 116 (1998)) and Rector v. Johnson, 120 F.3de 551, 558 (Sth
Cir. 1997), as authority for their opinion that “there is no Brady violation if
the defendant, using reasonable diligence, could have obtained the
evidence himself.” Opinion at 11.

~ However, the Court is relying on case law that has been indirectly
overturned or nof adopted. The Thomas opinion fails to acknowledge that
In re the Personal Retrain of Benn was overturned on habeas review. See,
Benn v. Lambert, 283 F.3d 1040 (9" Cir. 2002), cert denied, 537 U.S. 942
(2002) (holding that the state court ruling was clearly erroneous and
constitutes an "unreasonable application" of Brady and its progeny). The

ninth circuit found the Brady violation so egregious in the Benn case that

13



it did not rule directly dn the questiqn of whether or not a defendant has an
obligation to seek out information which the State is suppressing. Benn at
1061. However, the ninth circuit.in its opinion did state it thought the
concept was “ overbroad, at.the very least” and that they need not consider
whether it accurately stated the law in light of Kyles v. Whitley, 514 U.S.
419, 131 L. Ed. 2d 490, 115 S. Ct. 1555 (1995). Id at 1061-62.

The Court’s opinion also cites Rector v. Johnson, 120 F.3de 551,
558 (5™ Cir. 1997) as support for the concept that due diligence is a
component of Brady. The Rector case does add due diligence as a fourth
component of a Brady violation. Id. The fifth circuit only cites other fifth
circuit cases in support of this addition. Id. However, in the subsequent
U.S. Supreme Court decision Stricl;tle} v. Greene, 527 U.S. 263, 280, 119
S. Ct. 1936, 144 L Ed. 2d 286 (1999), the court made clear that a B:ady
claim has only three components, and does not list due diligence as one of
the components. |

In facf, the U.S. Supreme Court has held that Brady applies even
where a defendant never requested disclosure of the information. United
States v. Agurs, 427 U.S. 97, 106, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976);,
United States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 87 L.Ed.2d

481 (1985); Kyles, 514 U.S. at 434-35.

14



In this case, some of the information was requésted by the defense.
The defense requested PIPI documents, Health Insurance Authorization
and detailed Clothier & Head billing fecords. None were produced despite
Mr. Rekdal having possession of this information before the trial began.
[citation] Mr. Rekdal’s doubts and opinions about Mr. Rennebohm and
Mr. Rekdal’s trial testimony or information about his conflict of interest
were not subpoenaed, however, under Agurs, Bagley and Kyles this is not
an excuse for non-disclosure. When Mr. Rekdal was asked why he had
not disclosed information, Mr. Rekdal responded because he was not
asked. CP 6564 (Deposition p. 246)

Even if sﬁch a diligence standard existed there is no reason to
believe that Ms. Mullen could have obtained all of the withheld
information on her own. The Court’s conclusion that Ms. Mullen could
have discovered most of this evidence on her own fails to understand what
Mr. Rekdal withheld and why he withheld the information. Mr. Rekdal
failed to disclose the information he had in his possession because his
professional obligation' to his former client (Frontier Ford) prevented it.
CP 1266. That obligation existed and prevented disclosure regardless of
whether the defense or the State requested the info rmatioh.

The majority of the information that was discovered was as a result

of the civil suit between Peninsula Auto World and Clothier & Heéd for

15



professional malpractice. Mr. Rekdal was able to discuss the confidential
information because it was being discussed as a defense to malpractice by
that client, and therefore the privilege was waived. But for a mistake by a
King County Superior Court Clerk’s office employee the information
would have never come to light as it had been sealed because it contained
confidential information.

The court’s opinion that The PIPI evidence should have
obtained directly from the issuing company is not supported by existing
case law. Both Mr. Rennebohm and Mr. Rekdal were asked about this and
denied having the information. The Brady doctrine as discussed above

does not require the defense to obtain information elsewhere.

B. The Informatidn Supressed By The State Was Material To The
Defense.

The Appellate Court concludes that the evidence withheld was not ‘
material. Opinion at 11-12. The conclusion that the withheld evidence was
not material is contrary to well established Supréme Court law and to the
factual record in this case.

The evidence that was withheld was material to the defendant’s
case. The court indirectly admits this in its-opinion when excusing the

non-disclosure, stating “they had no reason to perceive the exculpatory

16



value of the documents...until Mullen testified at trial”, Opinion at 14, and
“the pfosecutor did not recognize that the entries were significant to the
defense”, Opinion at 15-16. These two statements undermine the
conclusion that the evidence was not material.

The withheld evidence also showed that Mr. Rekdal had a conflict
of interest in his duties as investigator of the State and accountant to the
victim. The malpractice lawsuit defense and his more extensive
involvement in Frontier Ford’s business(as shown by the detailed billing
records submitted in the malpractice case but withheld in the criminal
trial) is material to Mr. Rekdal’s credibility as the lead investigator and
witness and would raise questions about the judgments he made in his
investigation. This is especially true since the majority of the “evidence”
against Ms. Mullen was Mr. Rekdal’s opinion that book keeping entries
were “irregular” or for “non-business purposes”. The evidence was not
cumulative, as no othef information was availéble to call into question Mr.
Rekdal’s judgment.

The factual record also indicates that Mr. Rekdal did appreciate the
value of the withheld information an.d.that is precisely why he withheld it.
Mr. Rekdal withheld it because it implicated a former client, the “victim”
in the criminal case. Mr. Rekdal also used the infonﬁation as a defense to

Mr. Rennebohm’s claims in the same way that Ms. Mullen desired to use

17



the information. When asked in the civil trial deposition if there was a
connection between Mr. Rennebohm’s failure to report income and the
allegations against Ms. Mullen and Mr. Dean, Mr. Rekdal invoked the
attorney client privilege. CP 6517 (Deposition p. 169). The court’s
conclusion that there was no Brady violation because the State failed to
appreciate the value of the evidence to defense is contrary to the record. '
Established case law also indicates that the State’s subjective view
of the evidence is not a consideration of whether a Brady violation has
occurred. See Kyles, 514 U.S. at 483 (stating. the Court is the final arbiter

of materiality). The State’s subjective view of the evidence is irrelevant.

The Court incorrectly states the standard for determining
materiality, stating “the outcome of the trial is not likely to have been
different.” Opinion at 17. Under Kyles, the court has stated:

“The question is not whether the defendant would more likely
than not have received a different verdict with the evidence,
but whether in its absence he received a fair trial, understood as -
a trial resulting in a verdict worth of confidence. A “reasonable
probability of a different result is accordingly shown when the
governiment’s ~evidentiary suppression undermines the
confidence in the outcome of the trial.”
Kyles, 514 U.S. at 434 (quoting Bagley, 473 U.S. at 678).

Ms. Mullen did not feceive a fair trial and the withheld evidence

undermines the confidence in the outcome of the trial.

18



The court also fails to assess the withheld information collectively
as required by Kyles. Kyles, 514 U.S. at 437 (the suppressed evidence [is]
considered collectively, not item by item). The evidence as taken together
calls into question Mr. Rekdal’s judgment’s and opiniohs as he testified at
trial, and shows Mr. Rennebohm to be a peréon that tells whatever story
suits him at the time regardless of the consequences to i)thers or to the
story’s truthfulness. His testimony he was not aware of what was going on
at the dealership with regard to accciunting was false (the PIPI documents
and related book ke.eping entries show that he was participating in the
accounting practices that he was accusing Ms. Mullen of)

Both of these witnesses were crucial to the State’s case.
Undermining their credibility was essential to the defense, as there was no
direct evidence in this case proving authority. It was just Mr.
Rennebohm’s word that he did not authorize the activity. Ms. Mulien’s
defense was based on showing with circumstantial pieces of evidence that
Mr. Rennebohm did authorize the activity, and that his denials were not

credible.

VI.  Conclusion
Lisa Mullen did not get a fair trial. The state through its agent and

prime witness Rick Rekdal concealed and withheld material, requested

19



documents that do in fact collaborate the trial testimony given by Ms.
Mullen, in violation of Brady. While recognizing that documents were in
fact withheld by the state through Mr. Rekdal, the Appellate Court
attempts to minimize the impact by suggesting that defendants could have
(should have?) obtéined the evidence on their own before trial, even
though the evidence was requested by subpoena.

The Opinion islwrong. If the documentation / evidence was of so
little value, then why did the prosecutor in closing argument to the jury
mock Ms. Mullen for not having any documentation to back up her
testimony? The Opinion rewards the state for withholding / concealing
documents, and then minimizes the value of the withheld evidence as if
the Court were acting as the finder of fact.

Accordingly, Lisa Mullen requests that the Supreme Court accept
review of this Petition. A new trial can be a fair trial; the trial that was

held was not.

DATED this 25™ day of November, 2009

Magnusson Law Office, P.S.

By: @044 h//)w&mmwm

r—

Craig O. Magnussoh WSBA #12733

Attorney’s for Appellant Mullen
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IN THE COURT CF APPEALS OF THE STATE OF WASHINGTON

DIVISION |

STATE OF WASHINGTON, } NO. 59388-8-1
| )
Respondent, )
)
v, )
)
LISA A. MULLEN, }
)
Appeliant. )
)

STATE OF WASHINGTON, 3 NO. 58389-7-1
)
Respondent, )

} |

V. ) UNPUBLISHED OPINION
)
KEVIN DEAN, )
)
Appellant. ) FILED: October 286, 2009

BECKER, J. — Lisa Muilen and Kevin Dean were convicted of stealing
from their employer, Frontier Ford. Their defense was that the owner of Frontier
Ford had actually authorized themn to withdraw company funds for their personal

use-as part of his own scheme 1o hide assets.



No. 59388-8- and No.. _389-7-1/2

The company’s former accountant provided testimony that helped to
establish the amount of money taken out of the company for nonbusiness
purposes. After their trial, Mullen and Dean discovered that in a related lawsuit
brought by the owner against the accountant, the accountant had given
testimony calling into question the honesty of the owner. They sought a new frial
alieging that the substance of the accountant's new testimony had been withheld
from them, and they could have used it at trial to corrébo:fate their defense and to
impeach the owner and the accountant.

We conclude the trial court properly denied a new trial, both because the
defendants could have obtained the evidencé on their own before trial, and
because the evidence was cumulative or foo s-pecuiafive {0 be material. We
affirm. o

FACTS

According to testimony at trial, Lisa Mullen became the office manager of
Frontier Ford in 1992. One of her res-pons.ihiﬁiﬁes was to keep the dealership’s
account books. Frontier Ford's owner, Ron Rennebohm, hired Kevin Dean in
1996 to be the dealership's general manager. Within months after Dean was
hired, he and Mullen began a romantic relationship and eventually lived together
for a time.

Mulien and Dean were observed spending & significant amount of time
together each month in the office, going over Frontier Ford's financial statements.

2
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Mullen’s wardrobe changed dramatically. She told co-workers that she earned a
lot of money buying and selling items on eBay, impiying that explained how she
could afford expensive designer clothes. When another employee complained to
Dean about Mullen spending so much time on eBay, he told the employee to do
her own work and forget about Mullen and eBay.

By late 2001, Rennebohm's wife suspected that Mullen was stealing from
Frontier Ford. in early 2002, Rennebohm hired g coﬁsuitant to look over the
operations and soon brought him on as the corporate general manager. As a
result of discussions with the new manager, Rennebohm fired Dean in late May
2002. Mullen commented to another 'emplc-yee, “ may be next.”' Rennebohm
called Rick Rekdai, his long-time personal and business accountant from the
Seattle firm of Clothier and Head, and asked him to look over the financial books
and records to find out whether money was “leaving the store.” Aware that the
accountant would soon be arriving, Mullen made an appointment to talk to
Rennebohm privately. Rennebohm testified that duriﬁg,ihis conversation, Mullen
admiited she had been stealing from him and told him *it snowballed” on her.
She said she had a rental house that she would sell to pay the money back, but if
he fired her, “she could never pay us back.” R-efé.,rring to money Dean had

borrowed from the company, Rennebohm said he asked Mullen “did he ever pay

' Report of Proceedings (Jan. 8, 2008} at 125.
? Report of Proceedings (Jan. 24, 2006} at 40.
3
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that $60,000 back that you said that he did." Mullen responded that Dean did not
pay it back and in fact owed another $200.000.°

After this conversation Rennebohm reported his suspicions to the
Anacortes police and an investigation ensued. Rekdai and his staff é-pent weeks
tracing transactions posted on the books of the dealership and d'iscovefed that
Mullen had been responsible for manipulating the accounts for the benefit of
herself and Dean. The State filed first degree theft anid other related charges
against Mullen and Dean. The police investigators did not have sufficient skills to
establish how much had been stolen, so in 2003, the Skagit County prosecutor
hired Rekdal for that purpose.

More than three years .eEahsed before the case went to trial in January
2006. The joint trial of Dean and Mullen took up the entire menth of January.
Frontier Ford empioyees testified that Rennebohm relied upon Mullen aﬁd Dean
to run Frontier Ford. Rennsbohm did not come to the dealership eﬁew day, but
even when he did, he did not look closely at the account books. He did not even
have a password to log on to the computer. Mullen was the only person at the
dealership who-had access to all of the databases in the computer, giving her the
ability to hide her transactions. |

Mullen's yearly salary at Frontier Ford never exceeded $77 000, but a

variety of merchants established that she bought thousands of dollars worth of

® Report of Proceedings (Jan. 19, 2006) at 76.
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clothing, jewelry, and other goods unrelated to the auto business using Frontier
Ford checks. For example, she spent more than $27,000 at a clothing boutique
in Seattle in one year and spent $14,925 in one day at a store in Paim Desert,
California.

Rennebohm testified that he trusted Mulien and Dean to run the
dealership. He denied that he authorized them to spend dealership mﬁney for
their personal expenses.

Rekdal’s testimeny explained how, through the use of g complex system
of draws and balance transfers, Mullen was able to write checks that benefited
her and Dean personally without being detected. According to Rekdal's
testimony, the total amount of money that left Frontier Ford in this manner for
" nonbusiness purposes was $1.2 million over a six-year period. |

In her defense, Mullen acknowledged spending the dealership’s money,
but claimed that everything she did at Fronﬁer Ford had been authorized by
Rennebohm. She testified that over the years she had loyally followed

Rennebohm’s instructions to assist him in “coocking the books™

and hiding profits
from his ex-wife, the government, a former business partner, and employees |
such as Dean whose salaries depended on the company's profits. She said he
told her that her assistance had helped him to make "millions.”™ According to

Mullen, Rennebohm approved of her spending the company’s money on Dean’s

* Report of Proceedings (Feb. 1, 2008) at 21.
® Report of Proceedings {Feb. 1, 2008} at 24,
el
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behalf as a means of retaining him because he was an extremeiy talented
manager. She said the jewelry and other personal items éhe purchased with
corporaie checks ﬁere approved by Rennebohm, either as gifts that he intended
to give o others, or as a reward to her for keeping quiet ébout his own bad acts,
and in keeping with his insistence that his employees present a nice image.
Mullen testified that she‘ met with Rennebohm when she heard the accountants
were coming for the sole purpose of asking him what he wanted her to tell them.

Dean did not testify. His defense theory was that he was unaware of
Miullen's misappropriation of the dealership’s funds and that he did not benefit
from her acts.

On February 7, 2006, the jury brought in a verdict convicting both
defendants of theft in the first degree and conspiracy to commit theft in the first
'degree. Mullen was also convicled of criminal profiteering based on the
evidence thai she was buying and reselling merchandise through eBay, The
- defendants filed motions for a new trial that were heard in November 2008,

The motions for a new trial arose from the defendants’ discovery of
testimony giveh by accountant Rick Rekdal in another lawsuit. Rekdal's
accounting firm, Clothier and Head, had terminated Rennebohm and his
dealerships as a client in July 2004. Six months later, Frontier Ford sued
Clothier and Head for accountihg malpractice, alleging that Rekdal should have
’discovered Mullen's and Dean's embezziement sooner. From this point forward

6
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the Skagit County prosecutor's contact with Rekdal was limited because he felt
that ethical considerations compelled him to coordinate all conversations with
Rekdal through defense counsel for C‘lothiea.' and Head.®

The King County court issued protecﬁve orders with respect to much of
| the discovery and other substantive pretrial activity in the malpractice lawsuit.
But the litigants in the criminal trial knew that Rekdal's firm had refused to
continue working for Rennebohm and his companies as of July 2004. They were
aware of the malpractice lawsuit and they had a copy of the complaint and

answer.’

Rekdal gave his te.stimony on behalf qf the State at the criminal trial of
Mullen and Dean in Skagit County during the last week of January 20068, On
January 31, 2008, while the criminal trial was“still going on, Rekdal gave g
deposition in Seattle in the malpractice lawsuit. A week later, Mullen and Dean
were found guilty.

in May 2-006, Clothier and Head reached a confidential settiement with
Frontier Ford. At this time, the defendants in the criminazl matter obtained a
transcript of Rekdal's deposition. They then obtained an unsealing order from
the court in King County for the depositions and the rest of the record, including

declarations given by Rekdal in support of his firms' motions,

? Clerk’s Papers at 6094,
" See, e.g., Report of Proceedings {Jan. 26, 2008) at 81 et seq.
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In the malpractice lawsuit, one of Rennebohm's claims was that he had
refied on Rekdal's accounting firm to help him stay out of trouble in terms of
taxes. Rekdal testified that there could have been no :suc:h reliance because
Rennebohm had on cccasion failed to provide his firm with information critical to
preparing correct tax returns.? Asked about this during his deposition, Rekdal
testified that when he was working on the criminal case, he saw eniries on
Frontier Ford's books that led to his discovery of information showing that some
income was not being properly reported.’ Rekdal aisﬁ testified that until the
crimmal trial, he had no reason to question Rennebohm's representation that
Dean and Mullen took the money without his a,ut.honization; But after Rekdal
heard about Mulien"s defense at trial, he was' not so sure: "l don't know what to
believe énymore."w He said he had caught R‘ennebohm “in several
misstatements.”" For example, Rennebohm said he never authorized Muilen to
have medical insurance, but Rekdal later found signed documents in Mullen’s
personnel file showing that Rennebohm did authorize the insurance.

Dean and Mullen used these exuﬁerpts in support of their motion for a new
trial. They alleged that whereas Rekdal’s testimony in the criminal trial had
depicted Rennebohm as an innocent vicﬂm'vofr the defendants’ duplicitous

behavior, he changed his tune when defending himself from Rennebohm's

® Rekdal Second Declaration, Clerk's Papers at 5701 et seq.
~ ° Clerk's Papers at 6575, Deposition at 285,
W Clerk's Papers at 6564, Deposition at 246,
" Cleri’s Papers at 6567, Deposition at 258,
8
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accusations of malpractice and suggested that Rennebohm was intentionally
hiding income. [n their view, Rekdal should have given that same testimony in
the criminal irial, where they could hvave used it to corroborate Mullen’s testimony
that Rennebohm was himself a crook who had authorized her to make personal
withdrawais as part of a general scheme to hide income.

The defendants sought 'a new trial based upon CiR 7.5 {newly discovered
evidence), and they also alleged that Rekdal's failure to disciose his doubts
about Rennebohm's integrity was a breach of the State’s duty under Brady v.
Marvland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed 2d 215 (1963). The trial court
denied the motions.  These linked appeals followed,

ALLEGED BRADY VIOLATION
Review of a motion denying a new irial based on alleged Brady violations

is de novo. United States v. Woodley, 9 F.3d 775, 777 (8™ Cir. 1.993}. Brady

holds that the supipres‘s‘ion by the prosecution of evidence favorable to an
accused upon request violates due process “where thé evidence is material
either to guil or to punishment, irrespective of the godd faith or bad faith of the
prosecution.” ;B_r_a_gi 373 U.S. at 87. The duty to disclose favorable ew’denﬁe o
the defense encompasses impeachment evidence as well as exculpatory

evidence. United Siates v. Bagley, 473 U.S.'GG?, 676, 105 S, Ct. 3375, 87 L. Ed.

2d 481 {1985). The 'e{r:idence is material if there is a reasonable probability that

2 Clerk's Papers at 1279.
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the result of the proceeding would have been different if the evidence had been
disclosed. Bagley, 473 U.S. at 682, A true Brady violation, therefore, has three
components: “The evidence at issue must be favorable to the accused, either
because if is exculpatory, or because it is impeaching; that evidence must have
been suppressed by the State, either willfully or inadvertently; and prejudice must

have ensued.” Strickler v. Greené, 527 U.S. 283, 281—82, 119 S. Ct. 1936, 144

L. Ed, 2d 286 {1999).
The State does not need to “disgorge every piece of evidence in its

possession.” Rector v. Johnson, 120 F.3d 551, 558 (5™ Cir. 1997). Rather, the

State must disclose evidence that is favorable to the accused and material to
guilt. Rector, 120 F.3d at 558. VWvhen deciding if evidence is material under
Brady, the question to ask is whether it could reasonably be taken to put the
whole case in a different light, thereby undermining confidence in the verdict.

Kyles v. Whitley, 514 U.S. 419, 434-35, 115 8..Ct. 1655, 131 L. Ed. 2d 490

{1995). “For example, where the undisclosed evidence merely furnishes an
additional basis on which to challenge a witness whose credibility has already

| heen shown to be guestionable or who is subjéct {o extensive- attack by reason of
other evidence, the undisclosed evidence may be cumulative, and hence not

material.” United States v. Avellino, 136 F.3d 249, 257 (2°Cir 1998). Similarly,

the government is not obligated under Brady to communicate preliminary or

speculative information. United States v. Diaz, 922 F.2d 998, 1006 (2d Cir,

10
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1980). There also is no Brady violation if the defendant, using reasonable

diligence, couid have obtained the evidence himself. Rector v. Johnson, 120

F.3d 551, 558 (5" Cir. 1997); State v. Thomas, 150 Wn.2d 821, 851, 83 P.3d 870

| (2004}, “The State has no obligation to point the defense toward potentially
exculpatory evidence when that evidence is either in the possession of the

defendant or can be discovered by exercising due diligence.” Rector, 120 F.3d

at 558-59. Even when the State destroyed drunk drivers’ breath samples, the
United States Suvpreme Court held that the State did not viclate the defendants’
due process rights because, to be constitutionally material, the evidence needed
to "possess an excuipatory value thavt. was apparent before the evideﬁce was
destroyed, and be of such a nature that the defendant would be unable io obtain
comparable evidence by other reasonably available means.” California v.
Trombetta, 467 U.S. 479, 489, 104 S. Ct. 2528, 81 L. Ed. 2d 413 (1684)

A prosecutor has a duty to learn of any favorable evidence “known to the
others acting on the government's behalf in the case, including the police.”
Kyles, 514 U.S. at 437. We assume, without deciding, that the prosecutor’s duty
extends to information known o a private individual like Rekdal who assists the
prosecution with its case,

The main evidence that Mullen and Dean argue should have been
disclosed by Rekdal related to "PIPI” income. "PiPI" (Payment Insured Plan inc.)
refers to a payment insurance plan that Frontier Ford offered its customers. The

11
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insurance was provided by National Warranty Corporation, which loaned money
to Rennebohm, Frontier Ford, and Rennebohmy's other dealerships. According to
Mullen's testimony at trial, Frontier Ford charged its customers a premium for the
insurance, which National Warranty refunded to Frontier Ford to pay off
Rennebohm's and the dealerships’ loans. Mullen testified that PIP! income
should have been credited to the deaiership, but Rennebohm direcied her to
credit it to his personal account to hide the income from others, including his
former business pér-tne'r Ragnar Pettersson, the government, and employees
whose pay was based on the dealership’s profits.®

In the deposition for Rennebohm's civil suit, Rekdal said that he knew
Ragnar Pettersson had complained about Rennebohm keeping PIPI income for
himself. Rekdai said he had asked ‘Renn:ebohm about the income fo be sure it
was properly reported, and Rennebohm admitted keeping it. Rekdal reported the
income on Rennebohm’s personal fax return, but fater, when Rennebohm
showed Rekdal the actual loan documents, Rekdal concluded that some of the
income should have been reported on Frontier Ford's corporate tax returns.™

Mulien and Dean argue that Rekdal was obligated under Brady to
disciose, pretrial, his concerns that Rennebohm was not prmperly reporting the
PIP] income because it supported the defense theory that Rennebohm allowed

Mullen to spend Frontier Ford's money for her personal use in exchange for her

'* Report of Proceedings (February 1, 2006} at 16-18, 85.
' Clerk's Papers at 6575-76; 6490-6494,
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silence about his own misconduct. The argument is ﬁnpersuasive for a variety of
reasons. -

To begin with, the record on appeal includes thousands of pages of
documerlzts. Some of the appellants’ a:rgusmént consists of sweeping statements
without a pinpoint cite to any particular page or document. For exampie, Mullen
contends that in his deposition, Rekdal “described in detail his actual knowledge
of Mr. Rennebohm’s significant involvement” in Lisa Mullen's irregular
transactions at Frontier Ford. Mullen cites to the entire deposition.'® We are
unable to find any particular statement in the deposition that confirms this general
statement. Muillen aiso alieges generally that other exculpatory and impeaching
evidence was withheld; that Rekdal had "significant involvement in Mr.
Rennebohm’s business dealings”; that he had “a conflict of interest that
prevented him from fully testifying about his knowledge,” and that he had a
“financial incentive to give misleading testimony.™"® For these arguments, Mullen
cites to Clerk's Papers 4066-6696, the entire collection of more than 1,800 pages
of documents submitted in support of their motion for a new trial. | Without more
specific support in the record, these allegations do not warrant careful scrutiny.

Most of the documents cited relating to PIPI come from Frontier Ford’s -
lawsuit against Clothier and Head, including Clothier and Head's discovery

r-eque_sts for PIP evidence from Rennebohm and National Warranty Corporation.

' Br. of Appeliant Mullen at 7-8.
% Br. of Appellant Mullen at 22,
13
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The defendants suggest that Clothier and Head's discovery requests show that
Rekd_a! and his firm understood tﬁe relevance of the PIIPﬁ evidence in the criminal
case. But before trial, neither Rekdal nor the prosecutor knew what the defense
in the criminal case would be. They had no reason to perceive the exculpatory
value of documents relating to PIP1 until Mulién testified at trial and claimed that
Rennebohm was complicit in her manipulation of the accounts.

Furthermore, Mullen and Dean knew before trial that there was a basis for
questioning whether Rennebohm had properly reported PIPlincome and, if not,
whether his actions were intentional. This is made _a;bmdanﬁy clear by the
State’s recitation of the procedural history of the case’’ and the State’s
accompanying brief in response to the motion for é new ftri-a;l:1a Moreover, the
defendants shared information with Rennebohm's former pariner, Ragnar
Petterssen, who had sued Rennebohm over a $1.4 million promissory note.
Petiersson had also accused Rennebohm of keeping PIPI income that belonged
to their jointly-owned dealership. The lawyer who represented Pettersson also
represented Dean in a civil suit that Rennebohm brought against Mullen and
Dean. That lawyer had documents from the Peﬁerssoﬁ litigation showing the
address and telephone number of Northwest Warranty Corporation, which Muflen

i

and Dean could have used to subpoena PIPI evidence to support their defense.

"7 Clerk's Papers at 6962-7005,
8 Clerk’s Papers at 5913-6931.
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Muilen herself testified that Rennebohm asked her to direct PIP| income to his
home and that “the PIPI thing is huge.”®

The initial discovery provided by the State to the defendants also included
references to PIPI income. Rennebohm's receivables account, for example,
included entries related to PIPI notes. The prosecutor did not recognize that the
entries were significant to the defense. But questions the defendants asked
Rennebohm when they deposed him in September 2003 show that they knew
and understood the PIPl issue. For example, they specificaily asked
Rennebohm whether PIP! income was deposited in Frontier Ford's bank
account. Yet the defendants did not question either Rennébohm or Rekdal
about PIP| at trial.

In short, the record supports the position taken by the State in its response
to the motion for a new trial:

The defense had clear knowledge of the principal subject matter at issue,

NWC/PIPI through a variety of sources independent of the prosecution.

For tactical reasons the defense consciously chose to conceal its

knowledge of this subject to prevent the prosecution from being abie to

respond to it once the defense injected it at trial. The defense had

opportunity to corroborate its claims related to NWC/PIPI during trial but

consciously and conspicuously chose not to, so as to leave the;ury witha -
broad impression and innuendo of corruption [by Rennebohm].#"

'® Report of Proceedings (Feb. 1, 2008) at 70,
*® Clerk's Papers at 6979.
' Clerk’s Papers at 6913-14.
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Finally, the PIPI documents were merely cumuiative of other evidence
introduced for the purpose of showing that Rennebohm was disreputable. For
example, Muilen and Dean presented evidence that Rennebohm gave Ragnar
Pettersson the §1.4 million promissory note, which Rennebohm claimed was
“pheny,” to prevent Rennebohm's ex-wife from getting a share of his interest in
the dealership that he and Pettersson owned,

The PIP1 evidence had little exculpatory or impeachment value, the
defendants couid have obtained and developed on their own evidence of how
Rennebohm handled the PiPl income, and the outcome of the trial is not likely to
have been different if the defendanis héd had the evidence. Therefore, the
State’s failure to disclose PiPI evidence did not violate Brady.

The defendants also argue that Rekdal violated Brady by failing to
disclose his opinion and “mental impressions” that Rennebohm may have
authorized Mullen to spend dealership money.”® They claim that Rekdal's
deposition testimony contradicted his trial testimoiny. But defendanis have not
shown that Rekdal was asked at tﬁai whether %Rennebo-hm authorized the
defendants' actions or that he gave an opinicn on that issue. The opinien he
gave was that through Mullen’s manipulation of the accounts, money left the
store for nonbusiness purposes. Moreover, Rekdal did not begin to wonder

whether Mullen's actions were authorized by Rennebohm untit after he testified at

22 Br of Appellant Muflen at 30.
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the criminal trial and learned what Mullen alleged in her defense. And even then,
. Rekdal only said he was not sure what to believe. Such an opinion is too
speculative to be considered material. Dean cites a statement from Rekdals
deposition that the majority of nonbusiness activity in Mr. Rennebohm’s account
receivable benefited Mr. Rennebohm, and argues that the statement contradicts
the testimony in the criminal trial where Rekdal explained héw Rennebohm's
account had been used to disgu‘fse transactions madé for Mullen's benefit.>® But
‘when the guote from Rekdal’s deposition is read in context, it is consistent with
Rekdaﬁ’s testimony at trial; the sum of $210,472 in Rennebohm's -account went
for the p-urohase of antiques and other transéctions benefitting Mullen and Dean.
The defendants argue Rekdal believed that Rennehohm hid as much as
$1 million in PIPI income and should have disclosed that opinion. The
defendants cite a portion of Rekdal's deposition testimony where he was
discussing How the information he received from Ragnar Pettersson about the
PIP1 loans caused him to be concerned about whether the corporate income was
being understated. Asked How much PIPI income was not being property
reported,' Rekdal said $1 million was possible.® But a declaration by Rekdal in
response to the defendants’ motion for a new trial shows that Rekdal was

referring to the possible understatement of PIP! income not only by Frontier Ford

** See Report of Proceedings (Jan. 25, 2006) at 151 &t seq.
% Clerk’s Papers at 6492,
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bui aisp by other dealerships Rennebohm owned.? Furthermore, the defendants
knew about PIPI income and could have asked Rekdéﬁ at trial to give his opinion
about whether Rennebohm was understating it. The use of the word “possible”
shows that Rekdal was speculating about the amount, not giving a considered
estimate of a factual matter. Because the oﬁin-jon Rekdal expressed in his
deposition was speculative, cumulative, not clearly excuipatory, and the
defendants could have discovered it themselves, Rekdal did not viciate Brady by
failing to disclose it.

None of the other evidence that Mullen and D-ean argue should have been
disclosed so undermined Rekdal's or Rennebohm's credibility or so strongly
supp'orted the defense that failing to disclese if constituted a Brady viclation. For
example, the defendants say they should have been given Rekdal's letter to
Rennebohm informing him, in July 2004, that Clothier and Head would no longer
work for him. They argue that it shows the real reason Clothier and Head quit
was Rennebohm's dishonesty, conirary to Rekdal's testimony at trial that the firm
discontinued its work for Rennebohm and his companies because Rennebchm
had too frequently involved them in Iitigation. Actually, Rekdal's letier did siate
that Clothier and Head wére withdrawing because of the persistent litigation. The
letier also advised Rennebohm to amend his previously filed iax returns to

properly report PIP] income. It does not say that Clothier and Head believed the

? Clerk's Papers at 6900-6902.
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unreported income meant that Rennebohm was dishonest. The letter would not
have furnished a basis to impeach Rekdal's trial testimony,

Even if the PP documents, Rekdal's opinions, and other evidence had
been disclosed to the defendants and presented at trial, the evidence was not
likely to have changed the outcome of the ir'ia!. None of it, including evidence
related to PIPI income, medical fnsu*ran-ce, Clothier aﬁd Head's billing records,
and Rekdal's knowledge éf Dean's accounts receivable, clearly impeached
Rekdal or Rennebohm or esiablished that Rennebohm authorized Mullen and
Dean to spend dealership money for their pérsonal purposes. The undisclosed
evidence was insignificant and peripheral when compared to the evidence that
Mullen and Dean were acting without authorization when they tock money out of

Frontier Ford that was not part of their pay plans.
QOur review of the record confirms the trial court's summary:

All of the ammunition was there. It was, or should have
been, apparent to both the State and the defense from day one that
there was the potential for conflict and mischief in the
Rennebohm/Rekdal relationship. The parties were aware early on
of the fact of other litigation involving these important withesses, of
depositions and statements made, all of which had the possibility of
corroborating or contradicting respective positions. No one should
be surprised or shocked by the information brought to the Court's
attention in these post-trial motions. This jury did its job. The
decision that it made was well within the evidence. All of the
assumptions that the defense now wants drawn in a new trial could
have easily been drawn in the case tried earlier this year.[*]

* Letter order denying motion for a new trial, November 17, 2006,
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We conclude the trial court did not err when it denied the miotion for a new

trial based on alleged Brady violations.
NEWLY DISCOVERED EVIDENCE

Mutlen and Dean also argue that the trial court should have granted them
a new trial under CrR 7.5{a}{3). That rule allows a court to grant a new trial if
newly-discovered, material evidence (1) would probably change the result of the
trial; {2} was discovered after trial; (3) could not have been discovered with due
diligence before trial, and {4} is not merely cumulative or impeaching. Staie v.
Macon, 128 Wn.2d 784, 800, 911 P.2d 1004 (1 996}. If any one of these factors
is absent, the court may deny a new trial. Macon, 128 Wn.2d at 800, A trial
court’s deéisfon on a motion for a new trial will not be disturbed on appeal unless

it constitutes an abuse of discretion. Macon, 128 Wn.2d at 805. As discussed

above, the evidence disclosed after trial with due diligence could have been
discovered before frial and was uniikely to change the cutcome of the {rial. The
trial court, therefore, did not abuse its discretion when if denied Mullen's and
Dean's requests for a new trial under CrR 7.5(a}{3}.
SUFFICIENCY OF THE EVIDENCE

To find the defendants guilty of theft in the first &egr?ee, the State needed
to prove beyénd a reasonabie doubt that the defendanis wrongfully obtained or
exerted unauthorized control over the property of another and that the value of
the property exceeded $1,600. RCW 9A.58.d20(1}(a}; former RCWY
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9A.45.030(1)(a) (2008). Dean contends that the evidence was insufficient to
convict him.

Evidence is sufficient if, wh-en viewed in the light most favora.ble to the
State, any reasonable trier of fact could find guilt b-eyorjd a reasonable doubt,

State v. Green, 94 Wn.2d 216, 221-22, 616'P_2d 628 (1980). When a criminal

defendant challenges the sufficiency of the evidence, he admits the truth of the
State’s evidence, and all reasonable inferences therefrom are drawn in favor of

the State. State v. Goodman, 150 Wn.2d 774, 781, 83 P.3d 410 (2004).

Criminal intent may be inferred from conduct, and circumstantial evidence is as

reliable as direct evidence. State v. Varga, 151 Wn.2d 179, 201, 86 P.3d 139

(2004).

‘Each employee at Frontier Ford had a "draw” account. Mullen had the
authority to approve employees’ requests to borrow money {i.e., take a draw), but
each employee's draws were to be repaid in full out of the erﬁpioyee‘s next
paycheck. Uniike other employees, the draw accounts for Dean and Mullen did
not zero out each month.

Rekdal Vtestiﬂed that $50-60 million flowed thvr'o-ugh Frontier Ford's 750
accounts each year, and Mullen was able {o hide her use of company funds by
posting checks 1o various account ledgers, such as auto parts or petty cash, and
moving the debis from one account to another. For example, she sometimes
properly posted a check she wrote to herself to her draw account, but later she
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transferred the debt to a different account ledger so it looked as if she had repaid
the draw. Similarly, she transferred money between Dean's two draw accounts
to make it appear that Dean repaid what he took. Rekdal established that Mulien
issued hundreds of checks for her own or Dean's benefit, which she hid by
maniputating the acccunt books.

Although Dean did not write any of the checks that the State claimed were
unauthorized, the evidence showed that he endorsed checks Mullen wrote to him
even when his draw account had a balance owing, rcbn-trary to Frontier Ford's
policy. Mullen also wrote checks to pay Dean's credit card bills, telephone bills,
and a tuition bill for his son’s schoel. Dean's knowledge about Mullen's acts
could also be inferred from their close relationship and from the testimony that he
brushed off questions from other employees about Mullen's eBay activity.
Mullen's confession to Rennebohm provided further supporting evidence.
Rennebohm testified at trial that Mullen tearfully admitted stealing from him after
he fired Dean and in the same conversation told him that the $60_.ODO Dean
borrowed from Frontier Ford for the down payment on a house had never been
paid back and that Dean aiso owed another $200,000.

We conciude the evidence was sufficient, when viewed in the light most
favorable fo the State, for any reasonable jury to find that Dean, in conspiracy
with Mullen, wrongfully obtained unauthorized control over more than $1,500 of
Frontier Ford's property,
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MOTION FOR MISTRIAL

Dean argues also that the trial court shouid have granted his request for a
mistrial after the State elicited testimony from Rekdal that was a comment on
Dean’s right to remain silent. The Fifth Amendment right against self-
incrimination prohibits a prosecutor from eliciting a comment about the
defendant’s silence, which may imply that the defendant is guilty. State v.
Easter, 130 Wn.2d 228, 235-36, 922 P.2d 1285 (1996). A court should grani a
mistiial only when the defendant has been so prejudiced that only a new tri‘al can

ensure a fair trial. Stafe v, Lewis, 130 Wn.2d 700, 707, 927 P.2d 235 (19896). A

trial court's denial of a reguest for a mistrial is reviewed for an abuse of

discretion. Lewis, 130 Wn.2d at 707.

Rekdal testified about a table he had created with two columns to show
which improper transfers of Frontier Ford's funds he aﬁributed to Mullen and
which ones he attributed to Dean. Rekdal said that he looked for evidence
besides Frontier Ford's checks to decide where to put each transfer. Rekdal

explained;

A. 'would find checks written fo Acanthus Antiques where | found
no evidence where, in any of the e-mails or anything that | can look at
Frontier Ford that would suggest that Mr. Dean, this was being ordered for
Mr. Dean. So on those types of things, if | found, since, | primarily found
all communications with Lisa Mullen, | would move that over to the Lisa
activity. That allowed me to separate black from white, if you will, and |
could look at that. Did | know who this is really to or for in essence, no.

Q. Who would know?
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A. You'd have to talk to the two of them #7)
Mullen's defense counsel immediately asked fo approach the bench. After a
short discussicn, the judge dismissed the jury for a brfef recess. After the jury
left, Mullen and Dean asked the court to declare a mistrial. The trial court denied
the requests, .but when the jury returned, the court struck the prosecutor's
question and Rekdal's answer. Neither Mullén nor Dean asked fdr a curative
instruction. At the end of the case, the court instructed the‘ jury that a "defendant
is not compelled to testify, and the fact that a defendant has not testified cannot
be used to infer guilt or prejudice him in any way.”?

The prosecutor's question was improper, but the question and answer
were not so prejudicial that nothing short of a new trial would ensure that Dean
wouid be tried fairly. The exchange was brief, and the court instructed the jury 1o
disregard it. The court also instructed the jury at the end of trial that it should not
infer guilt from the fact that a defendant did not téstify. Given the court's
instructions and the brevity of the question and answer in the Gon:téxt of the
weeks-fong trial, Dean has not shown that he was so prejudiced by the questim
and answer that nothing short of a new trial would have insured 2 fair trial.

Dean argues that the trial court alsoc abused its discretion when it denied

the request for a mistrial because the court applied an incorrect legal standard

2" Report of Proceedings (Jan. 26, 2008} at 113.

28 Clerk’s Papers at 996.
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when it concluded that Rekdal was not a state a'»;,mnt.29 Thé court, however, did
not deny a mistrial based upon a conclusion that Rekdal was not a state agent.
Rather, the court correctly concluded that the questién and answer were not so
prejudicial that they deprived the defendants of a fair rial.®® The court did not
abuse its discretion.
~ SENTENCING

Mullen and Dean were each convicted of theft in the first degree and
conspiracy to commit theft in the first degree. Mulien also was convicted of
criminal profiteering. Mullen's standard range for the theft was three to nine
months. For conspiracy to commit theft, her standard ré;nge was 2.25 td 8.75
months, For c%imina:l profiteering, Mullen's standard range was 12 {0 14 months.
The court ordered Mullen o serve exceptiqna@ sentences of 36 months for each
count, to be served concurrently,

Bean's étandard range for the theft cﬁarge was two to five months. His
standard range for the conspiracy charge was 1.5t0 3.5 mohths. The court

ordered Dean to serve concurrent exceptional sentences of 30 months for each

count.

% Br. of Appellant Dean at 43.
% Report of Proceedings (Jan. 27, 2006) at 28.

25



No. 59388-9-1 and No. L. 89-7-1/26

Dean argues that the trial court violated his constitutional right to equal
protection by ordering him to serve a sentence almost as long as Mullen's, even
though he was convicted of one less crime.

This court scrutinizes whether a defendant was denied equal protection in
the context of sentencing if (1) the defendant can establish that he is situated
similarty to another defendant by virtue of nearly identical participation in the
same set of criminal circumstancés, or (2) the defendant is a memberof a
suspect class who can establish that he received disparate treatment because of

his membership in that class. State v. Handley, 115 Wn.2d 275, 290-91, 796

P.2d 1266 (1990). Dean does not argue thatiﬁhe court intentionally discriminated
against him as a member of a suspect class. We, therefore, consider only
whether Dean and Muiien were situated similarly and, if so, whether the trial
court had a rational basis for differentiating between them. See Handley, 115
Wi.2d at 292.

Although Dean's convictions were fewer and their standard Fanges were
less than Mullen's, the trial court ordered Dean 1o serve nearly as much time as
Mullen. The evidence at trial estabiished & rational basis for this decision. Dean
was a well-educated, smart manager who understood the dealership's accounts
and what Mullen was doing. The evidence .supporied,é conclusion that Dean
was more culpable because Dean pressured Mullen, who was not as well-
educated, to act. Mullen's behavior changed after Dean was hired and he and
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Mullen became romantically involved. Because there was a rational basis to
distinguish between them, the court did not violate Dean's right to equal
protection.
STATEMENT OF ADDITIONAL GROUNDS

Mullen has filed a stétement of additional grounds for review as allowed by
RAP 10.10. The rule permits an appellant, pro se, to identify and discuss matters
the appellant believes have not been adequately addressed in the brief filed by
counsel. Although citations to the record and authorities are not required, the
appellate court will not undertake réview of the~ issues raised unless the
statemem adequately informs the court of the nature and occurrence of alleged
eITorS.

Mullen first contends that her trial counse! was ineffective. Courts
approach ineffective assistance claims with a strong presumption that counsel's
representation was effective. Reichenbach, 153 Wn.2d at 130, Compeiency is

determined by considering the entire record at trial. State v. Townsend, 142

Wn.2d 838, 843, 15 P.3d 145 {2001). If counsel's actions were the result of
legitimate trial strategies or tactics, an ineffective assistance claim fails.

Townsend, 142 Wn.2d at 847.

Mullen argues that her trial counsel was ineffective because he failed to
pay atiention in court, did not work diligently on her case, and was distracted by
his own emotional distress. She gives few specific examples. She complains
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that counsel did not calfl any character witnesses to rebut the State’s evidence
that she was abusive to other employees because he said the cas.‘e was not
about what other employees thought of her, If indeed counsel did make this
decision, it was tactical, and the fact is, Mullen's character as a supervisor was
not relevant to her defense. In our review of the record we have not encountered
svidence that wouild support a claim of ineffepﬂve assistance.

Mullen next argues that she is entitled to a new trial based upon
prosecutorial misconduct. To prevail on such a claim, the defendant must prove

that the prosecuting attorney's conduct was both improper and prejudicial in the

coniext of the entire record and circumstances at trial. State v. Weber, 159
Wn.2d 252, 270, 149 P.3d 646 (2006), cert. denied, 551 U.S. 1137 (2007); State
v. Hughes, 118 Wn. App. 713, 727, 77 P.3d 681 (2003). A prosecutor's
misconduct is prejudicial if there is a substantial iikelihood that the misconduct
affecied the outcome of the frial. Weber, 159 Wn.2d at 270, If the defendant did
not object, ask for a curative instruction, or move for a mistrial, the defendant
waives the issue on appeal unless the misconduct was “so flagrant and ill-
intentioned that no curative instructions could have obviated” the resulting

prejudice. State v. Belgarde, 110 Wn.2d 504, 307, 755 P.2d 174 (1988}

Mullen first contends that the prosecutor's conduct was improper because
he was not honest with the court or the defendants. She claims the prosecutor
was dishonest when he: (1) issued subpoenas before the case against her was
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filed; (2) told Mullen's lawyer that Rennebohm was not suspected of being
involved in the‘theﬁ of heavy equipment: .a:nd (3) did not tell Mullen that Rekdal
was advised by an attorney not to talk to the prosecutor. Muilen does not explain
how such conduct amounts to dishonesty nor is there any reason to believe that
it affected the outcome of the case.

Mullen also contends that the prose;utor handled evidence
inappropriately. She claims that some exculpatory evidence was removed from
her oﬁice at Frontier Ford and; therefore, could not be presented at frial, and
other incriminating evidence, which was presented at trial, was added to the
material she had in her office when she left Frontier Ford. She does not specify
what evidence was improperly removed or added and thus provides no basis for
reviewing the alleged errar.

Mullen complains that, besides the evidence her appellate lawyers argue
shouid have been disclosed under Brady, the prosecutor also failed to provide
her with other evidence he refied upon at trial. Again, she does not explain what
the evidence was or why it was important,

Mullen nexd argues that prosecutorial misconduct entities her to a new trial
because the prosecutor’s questions and presentation of evidence misled the jury.
For examptle, she complains that the prosecutor asked questions caliing for a yes

or no answer when the questions required explanations. Such a tactic, however,
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does not constitute misconduct and was not prejudicial because Mullen had an
opportunity to explain her actions on direct examination.

As an example of the prosecutor misrepresenting evidence, Mullen refers
to Rekdal's Power Point presentation. She claims thét the prosecutor led the jury
to believe that the presentation was based upon evidence in certain binders,
when the prosecutor had made changes that were not in the binders. Mullen
does not provide specific examples to show how the presentation misled the jury
or how the alieged misrepresentations affected the outcome of the case and thus
fails to establish grounds for review.

Finally, Muilen argues that she is entitied to a new trial based upon the
faise or misleading testimony of Rekdaf and Rennebohm. But juries dsecideiﬁe

credibility of witnesses, resolve conflicts in the evidence, and determine the

persuasiveness of evidence. State v. Thomas, 150 Wn.2d 821, 874-75, 83 P.3d
970 {2@04}. ¥WWe do not review those decisions on appeal. Thomas, 150 Wn.2d
at 875. |

In conciusion, neither Dean nor Mullen has eétabﬂiished- reversible error. In

each appeal, the challenged rulings of the trial court are affirmed.
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